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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 4, 12, 14-18, and 20-24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Shu Koujyu, JP 49-1 1836, in view of Biedermann et al., US 5,989,290. The 
embodiment of Figure 7 in Shu Koujyu illustrates a tube 1 having a plurality of openings 12 
extending along a longitudinal direction, a base plate including a first section 2a and a second 
section 22, and a tiltable top plate 2. Shu Koujyu apparently lacks a repeated pattern of openings 
along the longitudinal direction. However, such a variant was well known in the art at the time 
of the present invention, as seen from the drawings of Biedermann et al. '290, for example. To 
replace the windows 12 of Shu Koujyu with a rhombic aperture pattern would thus have been an 
obvious design modification for bone growth (Biedermann et al. '290: column 2, lines 29-31) 
and sufficient torsion and compression bearing capacity (Shu Koujyu: lines 5-6 of Applicant's 
partial English translation), with further motivation (to combine) having been given by the 
provision in both Shu Koujyu (Figures 6 and 7) and Biedermann et al. '290 (Figure 2; column 2, 
lines 40-48) to accommodate relative inclinations of adjacent vertebrae. Moreover, such an 
exchange of opening or window patterns would have led to nothing more than predictable 
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results, because facilitating osseointegration was quite common in the art at the time of the 
present invention. Regarding claim 12, the pin members 25 and 35 are elastic by virtue of their 
innate moduli of elasticity. Regarding claim 22, the first section may be viewed as additionally 
comprising that portion of 22 extending upwardly from the set screw 11. 

Claims 2, 5, and 19 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

The Applicant's remarks have been considered but are deemed to be moot in view of the 
new grounds of rejection. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse, whose telephone number is 571-272-4762 and who 
is generally available Monday, Tuesday, and Thursday. If attempts to reach the examiner by 
telephone are unsuccessful, the examiner's supervisor, Conine McDermott, can be reached on 
571-272-4754. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 



/David H. Willse/ 
Primary Examiner 
Art Unit 3738 



